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Official Journal of the European Union

3.12.2008

COUNCIL DECISION 2008/901 [CFSP
of 2 December 2008

concerning an independent international fact-finding mission on the conflict in Georgia

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in
particular Article 13(3) and Article 23(1) thereof,

Whereas:

(1) On 1 September 2008, the European Council stated that
the European Union is ready to commit itself to support
every effort to secure a peaceful and lasting solution to
the conflicts in Georgia, and that it is ready to support
confidence-building measures.

(2)  On 15 September 2008, the Council supported the idea
of an independent international inquiry into the conflict
in Georgia.

(3)  Ms Heidi TAGLIAVINI should be appointed as head of this
fact-finding mission,

HAS DECIDED AS FOLLOWS:

Article 1

Head of the independent international fact-finding mission
and terms of reference

1. Ms Heidi TAGLIAVINI is hereby appointed head of the
independent international fact-finding mission on the conflict
in Georgia, hereinafter ‘the fact-finding mission’, for the period
from 2 December 2008 to 31 July 2009.

2. The aim of the fact-finding mission shall be to investigate
the origins and the course of the conflict in Georgia, including
with regard to international law ('), humanitarian law and
human rights, and the accusations made in that context (3).
The geographical scope and time span of the investigation
will be sufficiently broad to determine all the possible causes
of the conflict. The results of the investigation will be presented
to the parties to the conflict, and to the Council, the Organis-
ation for Security and Cooperation in Europe (OSCE) and the
United Nations (UN), in the form of a report.

3. The head of the fact-finding mission shall be responsible
for the implementation of the fact-finding mission. She shall
determine, in complete independence, the procedures and
working methods of the fact-finding mission, and the content
of the report referred to in paragraph 2.

Article 2
Financing

1. The financial reference amount intended to cover the
expenditure related to the implementation of the fact-finding

mission shall be EUR 1600000 for the period from
2 December 2008 to 31 July 2009.

2. The expenditure financed by the amount stipulated in
paragraph 1 shall be eligible as from 2 December 2008.

3. The expenditure shall be managed in accordance with the
rules and procedures applicable to the general budget of the
European Communities. The management of the expenditure
shall be subject to a contract between the head of the fact-
finding mission and the Commission.

4. The head of the fact-finding mission shall be accountable
to the Commission for all expenditure.
Article 3
Composition of the fact-finding mission

The composition of the fact-finding mission shall be decided by
the head of mission. It shall comprise recognised experts, in
particular lawyers, historians, military staff and human rights
experts.

Article 4

Assessment

The implementation of this Decision shall be reviewed by the
Council before 31 July 2009.

Article 5

Entry into effect and expiry

This Decision shall take effect on the day of its adoption.
It shall expire on 31 July 2009.

Article 6
Publication

This Decision shall be published in the Official Joumal of the
European Union.

Done at Brussels, 2 December 2008.

For the Council
The President
C. LAGARDE

(") Including the Helsinki Final Act.
(?) Including allegations of war crimes.
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Introduction

1.) On the night of 7 to 8 August 2008, after an extended period of ever-mounting
tensions and incidents, heavy fighting erupted in and around the town of Tskhinvali in
South Ossetia. The fighting, which soon extended to other parts of Georgia, lasted for five
days. In many places throughout the country it caused serious destruction, reaching levels
of utter devastation in a number of towns and villages. Human losses were substantial. At
the end, the Georgian side claimed losses of 170 servicemen, 14 policemen and 228
civilians killed and 1 747 persons wounded. The Russian side claimed losses of 67
servicemen killed and 283 wounded. The South Ossetians spoke of 365 persons killed,
which probably included both servicemen and civilians. Altogether about 850 persons lost
their lives, not to mention those who were wounded, who went missing, or the far more
than 100 000 civilians who fled their homes. Around 35 000 still have not been able to
return to their homes. The fighting did not end the political conflict nor were any of the
issues that lay beneath it resolved. Tensions still continue. The political situation after the
end of fighting turned out to be no easier and in some respects even more difficult than

before.

2)) In view of the continued uncertainty and lack of stability of the situation, three
weeks later, on 1 September 2008, the EU Council pledged its commitment to support
every effort to secure a peaceful and lasting solution to the conflict in Georgia. It also
declared its readiness to support confidence-building measures. Then on 2 December 2008,
the EU Council of Ministers decided to set up an Independent International Fact-Finding

Mission on the Conflict in Georgia (IIFFMCG). Its terms of reference would aim to:
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The Council of Ministers also noted that the geographical scope and time span of the
investigation should be sufficiently broad for it to determine all the possible causes of the
conflict. The full text of the decision taken by the EU Council of Ministers on 2 December
2008 is included in this Report (p. 3).



3.) ! IIFFMCQ is the first fact-finding mission of its kind in the history of the EU. The
Fact-Finding Mission started its work right after the EU Council of Ministers decision of 2
December 2008 with a core team of three members led by Swiss Ambassador Heidi
Tagliavini who had been appointed Head of IIFFMCG by the EU Ministers, leaving to her
all decision-making on the Mission’s procedures and working methods as well as decisions
on the selection of its staff. The mandate also stated that the Head of the Fact-Finding
Mission should determine the content of the Report in complete independence. It should be
mentioned here that there were never any attempts by any side to interfere with this
independent mandate. The core team set up its main office in Geneva, where the Geneva
Centre for Security Policy generously provided office accommodation, while the Belgian
Government also kindly provided office space in Brussels. Another Mission office was

opened in Thilisi.

4.) ! After employing a small support staff, the Mission contracted some 20 experts for
specific written contributions on military, legal, humanitarian and historical issues to be
considered under the mandate. Additionally a Senior Advisory Board was set up, in order
to review the Mission’s work and to provide it with counsel and guidance. It was
composed of persons of widely-recognised knowledge and expertise in the field of
international relations, in particular conflict management. The Mission had the privilege of
welcoming four former Ministers of Foreign Affairs or of Defence to this board, plus a
former long-time President of the International Committee of the Red Cross and an equally
experienced former United Nations Under-Secretary-General and Head of the Department
of Peacekeeping Operations. As will be explained in more detail in the attached
Acknowledgements, the Mission is deeply grateful for the advice and the support it has
received from both senior advisers and experts (please see Acknowledgements for the

complete list).

5.) ! The Mission’s mandate stipulates that the results of its investigations will be
presented to the EU Council of Ministers, as well as to the parties involved in the
conflict of August 2008 and to the OSCE and the UN in the form of a report. For the
purposes of this Report, and in order to proceed from what the sides directly
concerned had to say, questionnaires related to the military, legal, humanitarian and
political aspects of the events were sent to Moscow, Tbilisi, Sukhumi and Tskhinvali. In
addition, the sides were asked to give their comprehensive views and an evaluation of the

events. Although not all of the questions were answered, it is fair to say that, overall, the
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accidentally or even deliberately been withheld by sources. This cannot be excluded, yet to
the best of the Mission’s knowledge there are no indications at this time that this has been
the case with regard to specific items or elements. Other elements could, at least
theoretically, have been falsified or misread. There were cases of open contradiction
among the sides to the conflict in the assessment of important documents. The Mission had
no access to intelligence reports or satellite imagery from intelligence sources. The
Mission also had to limit its considerations in terms of time and space. While the starting
point has been kept flexible, in the sense that the discussions become more detailed the
closer they come to 7 August 2008, the end of the period under review has generally been
set at 8 September 2008, when the second agreement on the implementation of the
ceasefire reached between Presidents Sarkozy, Medvedev and Saakashvili indicated that
the main developments were no longer taking place in the military sphere but, once again,
in the realm of politics and diplomacy. In terms of its geographical scope, the report
considers regional and non-regional actors only if they were involved in the conflict in

some political or military way either during or before the events.

10.) !What may be said, however, is that every conceivable effort has been made to
collect pertinent items of information and to examine and consider them in a responsible
manner for the purpose of this Report. This has been done with the utmost care, and
although there can never be total assurance that there are no mistakes or omissions, all
efforts were made to keep their number down. The Mission also firmly believes in fairness,
impartiality, even-handedness and balance as guiding principles for its work, and in
particular for this Report. It is thus not the purpose of the Report to re-open old wounds or
to stir up emotions. On the contrary, by presenting the sequence of events on the basis of
the information available at the time of its writing, and by discussing the responsibility for
them, the Report will provide a firm basis from which to arrive at a sober assessment of the
situation as it really is. This is the starting point for all serious and responsible politics, and
in that sense the Report will make a contribution to the stable and peaceful environment
the South Caucasus needs as a prerequisite for the development of all the countries and
nations sharing the region. It is the Mission’s hope that all sides in the conflict will
understand and accept these principles, even if some of their actions may be reviewed in a
critical manner. Only then will the Report be able to improve the prospects for securing a
lasting, peaceful solution to the conflict in Georgia, in line with the European Council’s

commitment of 1 September 2008.
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not be adequately controlled by regular Russian armed forces. Then another theatre of
hostility opened on the western flank, where Abkhaz forces supported by Russian forces
took the upper Kodori Valley, meeting with little Georgian resistance. After five days of
fighting, a ceasefire agreement was negotiated on 12 August 2008 between Russian
President Dmitry Medvedev, Georgian President Mikheil Saakashvili and French President
Nicolas Sarkozy, the latter acting on behalf of the European Union. An implementation
agreement followed on 8 September 2008, again largely due to the persistent efforts of the
French President. This successful political action stood in contrast to the failure of the
international community, including the UN Security Council, to act swiftly and resolutely
enough in order to control the ever-mounting tensions prior the outbreak of armed conflict.
Since then, however, with the exception of the establishment of an EU Monitoring Mission
(EUMM) and the Geneva talks, almost no progress has been made in the difficult process
of establishing peace and stability in the region. The situation remains tense and volatile,

and there are many who fear a resumption of hostilities.

3) The shelling of Tskhinvali by the Georgian armed forces during the night of 7 to 8
August 2008 marked the beginning of the large-scale armed conflict in Georgia, yet it was
only the culminating point of a long period of increasing tensions, provocations and
incidents. Indeed, the conflict has deep roots in the history of the region, in peoples’
national traditions and aspirations as well as in age-old perceptions or rather
misperceptions of each other, which were never mended and sometimes exploited. While
the region had also known a long tradition of peaceful cohabitation of different nations and
creeds, there were among its smaller nations underlying feelings of deprivation and of
having been relegated to inferior status. Soviet federalism did not help to overcome latent
antagonisms, and the chaotic period that followed the break-up of the Soviet Union further
added to a pattern of mutual mistrust and even hostility in the region. The wave of
newly-found self-consciousness that followed political changes in Georgia since the end of
2003 clashed with another wave of assertiveness emanating from the Russian Federation,
which tried to establish a privileged zone of interest in its “near abroad”, where
developments and events thought to be detrimental to Russia’s interests were not easily
accepted. At the same time, the peacekeeping arrangements that were established with the
help of the international community were increasingly outrun by new and more threatening
developments in the political and military situation. They had been set up in the 1990s

after the armed conflicts in Abkhazia and South Ossetia in the wake of Georgian
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independence and since then had remained more or less unchanged. Without the
adjustments and political support that the international organisations present in the region
would have needed, they finally lost their grip and could no longer fulfil their intended

functions.

4.) Beyond the human dimension there is, of course, a historical and political
background to the armed conflict of August 2008. Georgia is a very old Christian
nation, and sees itself as being much older than Russia. Georgian national identity claims
historical origins dating as far back as the establishment of an autocephalous Georgian
church in the 4th century and the creation of a Georgian alphabet in the 5th century. The
decisive historical encounter between the two nations came during the reign of Russian
Empress Catherine II, when in 1783 in the town of Georgievsk a treaty was signed
between Russia and King Erekle II, who was in control of what is now the eastern part of
Georgia, providing for Russian protection against Persian attacks. This paved the way for
further steps of Russian domination, both in terms of depth and space, finally leading to the
complete integration of Georgia into the Russian Empire from 1881 until 1917. This period
by and large coincided with a Georgian national awakening promoted by a patriotically-
oriented Georgian intelligentsia which was frequently critical of Russian domination and
russification. In Russian views, however, Georgia had been given much-needed protection
against ravaging neighbours. The installation of a system of modern administration ranging
from road building to an efficient education system was another achievement brought to
Georgia by Russia. While Russia was treated by parts of the Georgian historical narrative
almost as a threat to the existence of the Georgian nation, and while there were indeed
attempts to subdue Georgian cultural heritage, Georgians were to some extent even a
privileged nation within the Russian Empire. Finally, there were many in Georgia with an
aversion to Russian imperial power and its heavy-handed and backward ways, but at the
same time they were attracted by modern civilisation and a European outlook as offered by

and through Russia.

5.) Present-day Georgia considers the three year existence of the Democratic Republic
of Georgia from 1918 to 1921, then swiftly and ruthlessly suppressed by Bolshevik forces,
as important a reference point for national liberation and modern democratic statehood as
was its final emergence out of the dissolution of the Soviet Union with the promulgation of
Georgia’s Declaration of Independence of 9 April 1991. In both instances Georgian

independence emerged out of a severe crisis, and even the downfall, of its powerful
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adding to the new military strength of Georgia, which was proudly displayed on suitable

occasions such as National Day parades.

9.) ! On the European side, most EU member countries showed little inclination to add
further to the military aid provided to Georgia. There was, however, involvement by the
EU, or at least some of its larger member countries, in peace efforts such as the Group of
Friends of Georgia, in which the United States, Russia, the United Kingdom, France and
Germany were set to cooperate politically on the Abkhaz issue (called Friends of the UN
Secretary-General from 1997 onward in order to satisfy Abkhaz objections). A number of
eastern and northern EU countries established closer ties with Georgia under the leadership
of President Saakashvili, in order to assist the country in developing its Atlantic and
European orientation. Georgia received economic aid from the EU Commission amounting
to over ! 400 million in the years from 1992 to 2004, and additionally some EU countries
such as Germany gave substantial bilateral economic support of their own. There also was
European engagement as relates to the South Ossetian and Abkhaz issues. Since 1997 there
had been some EU Commission projects in South Ossetia, and since 2004 an extensive
rehabilitation programme financed by the EU got under way in the Georgian-Ossetian and
in the Georgian-Abkhaz conflict zones. In April 2001 the EU Commission became an
observer, albeit on economic issues alone, in meetings of the Joint Control Commission
(JCC), the multilateral body in charge of supervising the implementation of the Sochi
Ceasefire Agreement for South Ossetia. A Partnership and Cooperation Agreement

between Georgia and the EU was signed in 1996 and entered into force in 1999.

10.) !Before its eastern extension soon after the turn of the millennium, the EU further
increased its efforts to foster stability in its neighbouring regions to the east, including the
South Caucasus with Georgia. An EU Special Representative for the South Caucasus was
appointed in 2003, initially mandated to support reform policies and later on also to assist
with the settlement of conflicts. One year later, Georgia together with its two South
Caucasian neighbours Armenia and Azerbaijan were included in the European
Neighbourhood Policy, providing for closer political and economic links with the EU and
increased assistance. In summary, over the years there was a gradual increase in European
involvement in Georgia, which may be called forthcoming in terms of economic aid,
politically friendly on the bilateral side, cooperative but cautious on contentious political
issues and, except for some bilateral support from very few EU members, mostly distanced

in terms of military support and sensitive security issues. A good case in point was the
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European reluctance to take over the Border Monitoring Mission on the Caucasus range
facing Russia, after Russia had vetoed the hitherto OSCE engagement in 2004. It may have
been that this cautious approach was reflected, too, in the decision of the Bucharest NATO
summit of April 2008 to take a positive line on Georgia’s request to become a NATO

member, but to abstain from steps leading immediately to its admission.

11.) It is true that a number of contentious legal issues resulting from the break-up of
the Soviet Union also played their part in setting the stage for the armed conflict that was
to follow in August 2008. The issue of self-determination of South Ossetians and Abkhaz
as well as their right to unilateral secession from Georgia are two legal issues related to the
conflict. Both South Ossetians and Abkhaz consider their right to self-determination as the
legal basis for their quest for sovereignty and independence of the respective territories.
However, international law does not recognise a right to unilaterally create a new state
based on the principle of self-determination outside the colonial context and apartheid. An
extraordinary acceptance to secede under extreme conditions such as genocide has so far
not found general acceptance. As will be shown later, in the case of the conflict in August
2008 and the ensuing recognition of South Ossetia and Abkhazia, the Mission has found
that genocide did not take place. Furthermore, much of international state practice and the
explicit views of major powers such as Russia in the Kosovo case stand against it. This
applies also to a process of dismemberment of a state, as might be discussed with regard to
Georgia after the dissolution of the Soviet Union. According to the overwhelmingly
accepted ! "#& ' £ ) "# $rinciple* only former constituent republics such as Georgia but not
territorial sub-units such as South Ossetia or Abkhazia are granted independence in case of
dismemberment of a larger entity such as the former Soviet Union. Hence, South Ossetia
did not have a right to secede from Georgia, and the same holds true for Abkhazia for
much of the same reasons. Recognition of breakaway entities such as Abkhazia and South
Ossetia by a third country is consequently contrary to international law in terms of an
unlawful interference in the sovereignty and territorial integrity of the affected country,
which is Georgia. It runs against Principle I of the Helsinki Final Act which states “the
participating States will respect each other’s sovereign equality and individuality as well as
all the rights inherent in and encompassed by its sovereignty, including in particular the
right of every State to juridical equality, to territorial integrity and to freedom and political

independence.*
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12.) !Another legal issue related to the conflict and to relations between Georgia and
Russia is the Russian so-called “passportisation” policy, meaning the mass conferral of
Russian citizenship and consequently passports to persons living in South Ossetia and
Abkhazia, where a vast majority of the population are now carrying such Russian
passports. While Russian citizenship had been conferred in individual cases already at an
earlier point in time, the new Russian Law on Citizenship which entered into effect in the
year 2002 regulated in its articles 13 and 14 admittance to Russian citizenship in a
simplified procedure and thus opened broader avenues soon to be exploited by thousands
of new applicants from South Ossetia and Abkhazia. One of the essential requirements for
other states to be obliged to recognise such conferrals of citizenship under the terms of
international law is, however, that there must be an adequate factual connection between
the applicant and the receiving country — in this case Russia — and which must not be
arbitrary. This could be for example family connections, long-time residence and extended
government or military service. In addition, an explicit consent of the home country is
required. Georgian law, however, does not recognise dual citizenship. Former Soviet
citizenship is not considered sufficient grounds, since this status had already been
translated into Georgian citizenship at the time of independence. Given these requirements,
only a limited number of such conferrals can be deemed as legally binding under
international law. The vast majority of purportedly naturalised persons from South Ossetia
and Abkhazia are not Russian nationals in terms of international law. Neither Georgia nor
any third country need acknowledge such Russian nationality. Consequently, the persons
living in South Ossetia and Abkhazia who had first become Georgian citizens after the
dissolution of the Soviet Union continue to remain so irrespective of “passportisation”
policies. They were still citizens of Georgia at the time of the armed conflict of August
2008, and in legal terms they remain so to this day unless they had renounced or lost their
Georgian nationality in regular ways. The mass conferral of Russian citizenship to
Georgian nationals and the provision of passports on a massive scale on Georgian territory,
including its breakaway provinces, without the consent of the Georgian Government runs
against the principles of good neighbourliness and constitutes an open challenge to

Georgian sovereignty and an interference in the internal affairs of Georgia.

13.) !The ever-mounting tensions in the conflict zone were approaching the level of open
military confrontation. Already in spring 2008, a critical worsening of the situation in the

Georgian-Abkhaz conflict zone could be observed. One of the sources of tension was the
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intensification of air activities over the zone of conflict, including flights over the ceasefire
line both by jet fighters and by unmanned aerial vehicles (UAVs). A number of Georgian
UAVs were reportedly shot down by Abkhaz and Russian forces. In April 2008, the
Russian-staffed CIS PKF was reinforced by additional troops and in late May 2008, a
Russian military railway unit was sent to Abkhazia to rehabilitate the local railway,
allegedly for humanitarian purposes, in spite of Georgian protests. The spring events were
followed in summer 2008 by bombings of public places on the Abkhaz side of the
ceasefire line, as well as roadside explosions on the Georgian side. In the course of
summer 2008, the main focus of tension then shifted from the Georgian-Abkhaz to the
Georgian-Ossetian conflict zone, triggered by subversive attacks as well as by intensified
exchanges of fire between the Georgian and South Ossetian sides, including mortar and
heavy artillery fire. In early July the conflict already seemed on the verge of outbreak as
diplomatic action intensified at the same time. In mid-July, a yearly US-led military
exercise called “Immediate Response” took place at the Vaziani base outside Thbilisi,
involving approximately 2 000 troops from Georgia, the United Sates, Armenia,
Azerbaijan and Ukraine. During the period of 15 July — 2 August 2008, Russian troops
carried out large-scale training exercises in the North Caucasus Military District, close to
the Russian-Georgian border as well as on the Black Sea. In early August, the South
Ossetian authorities started to evacuate their civilian population to locations on the

territory of the Russian Federation. Indeed, the stage seemed all set for a military conflict.

14.) !Open hostilities began with a large-scale Georgian military operation against the
town of Tskhinvali and the surrounding areas, launched in the night of 7 to 8 August 2008.
Operations started with a massive Georgian artillery attack. At the very outset of the
operation the Commander of the Georgian contingent to the Joint Peacekeeping Forces
(JPKF), Brigadier General Mamuka Kurashvili, stated that the operation was aimed at
restoring the constitutional order in the territory of South Ossetia. Somewhat later the
Georgian side refuted Mamuka Kurashvili’s statement as unauthorised and invoked the
countering of an alleged Russian invasion as justification of the operation. The official
Georgian information provided to the Mission says in this regard that “to protect the
sovereignty and territorial integrity of Georgia as well as the security of Georgia’s citizens,
at 23.35 on August 7, the President of Georgia issued an order to start a defensive

operation with the following objectives:

¢! Protection of civilians in the Tskhinvali Region/South Ossetia;
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second item, it must be ascertained whether the subsequent Russian military campaign
deeper into Georgia was necessary and proportionate in terms of defensive action against
the initial Georgian attack. Although it should be admitted that it is not easy to decide
where the line must be drawn, it seems, however, that much of the Russian military action
went far beyond the reasonable limits of defence. This holds true for all kinds of massive
and extended military action ranging from the bombing of the upper Kodori Valley to the
deployment of armoured units to reach extensive parts of Georgia, to the setting up of
military positions in and nearby major Georgian towns as well as to control major
highways, and to the deployment of navy units on the Black Sea. All this cannot be
regarded as even remotely commensurate with the threat to Russian peacekeepers in South
Ossetia. Furthermore, continued destruction which came after the ceasefire agreement was
not justifiable by any means. It follows from this that insofar as such extended Russian
military action reaching out into Georgia was conducted in violation of international law,
Georgian military forces were acting in legitimate self-defence under Article 51 of the UN
Charter. In a matter of a very few days, the pattern of legitimate and illegitimate military

action had thus turned around between the two main actors Georgia and Russia.

22.) !Could the use of force by Russia then possibly be justified as a “humanitarian
intervention”, in order to protect South Ossetian civilians? To begin with, it is a highly
controversial issue among legal experts whether there is any justification or not for
humanitarian intervention. It might be assumed, however, that humanitarian intervention to
prevent human rights violations abroad is allowed only under very limited circumstances,
if at all. Among major powers, Russia in particular has consistently and persistently
objected to any justification of the NATO Kosovo intervention as a humanitarian
intervention. It can therefore not rely on this putative title to justify its own intervention on
Georgian territory. And as a directly neighbouring state, Russia has important political and
other interests of its own in South Ossetia and the region. In such a constellation, a

humanitarian intervention is not recognised at all.

23.) [!Finally, the Russian Federation invoked the need to protect its own citizens living
in South Ossetia. Under Article 61 (2) of the Russian constitution “the Russian Federation
guarantees its citizens defence and patronage beyond its boundaries”. It is also true that
since 1945, numerous states have led military actions by pointing to the need to protect
their own nationals abroad. In many cases the legality of these actions was disputed. There

is no customary law allowing such actions. If at all, such actions should be limited in scope
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conflicts peacefully. The threats of force by all sides were consequently illegal and as such,

violated international law.

25.)  While it is true that political and military events and developments, together with
their legal implications under international law, attract the attention of policy-makers, it is
also true that most people directly involved in the conflict remember human fates and
human suffering first and foremost. The August 2008 armed conflict unfortunately saw
many crimes committed in violation of International Humanitarian Law and Human Rights
Law. Beyond those acts committed during the five days of hostilities from 7/8 to 12
August, additional acts were perpetrated after the ceasefire came into effect, raising serious
concerns about the co-responsibility of those forces in control of the situation, whose duty
it was to protect the civilian population. Most of the violations committed during the
August 2008 conflict and weeks after the ceasefire were committed in South Ossetia and in
the adjacent so-called buffer zone. By contrast, few violations were reported in the upper
Kodori Valley and Abkhazia. This exception does not relate, however, to the situation of
ethnic Georgians in the Gali district of Abkhazia and the upper Kodori Valley, where their

rights as a minority seem to be endangered.

26.)  As for the conflict in South Ossetia and adjacent parts of the territory of Georgia,
the Mission established that all sides to the conflict - Georgian forces, Russian forces and
South Ossetian forces - committed violations of International Humanitarian Law and
Human Rights Law. Numerous violations were committed by South Ossetian irregular
armed groups, by volunteers or mercenaries or by armed individuals. It is, however,
difficult to identify the responsibilities for and the perpetrators of these crimes. The fact
that both Georgian and Russian forces in many cases used similar armament further
complicates the attribution of certain acts. If it were not for the difficulties of identification

and attribution, many of these acts have features which might be described as war crimes.

27.)  The Russian and South Ossetian charge of genocide against Georgia was one of the
most serious allegations made. There was an urgent need to examine this allegation, due to
the grave connotations conjured by the term genocide in public opinion and conscience,
and also to its very specific legal definition and to the ensuing serious consequences under
international law. After having carefully reviewed the facts in the light of the relevant law,
the Mission concludes that to the best of its knowledge allegations of genocide committed

by the Georgian side in the context of the August 2008 conflict and its aftermath are
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neither founded in law nor substantiated by factual evidence. This finding is mainly based
on the fact that international law requires proof of specific intent for the crime of genocide
to be constituted. It follows from this, that measures such as educational and public
information initiatives should be taken to ensure that unfounded allegations of genocide do
not further fuel tensions or encourage acts of revenge. With regard to allegations of ethnic
cleansing committed by South Ossetian forces or irregular armed groups, however, the
Mission found patterns of forced displacements of ethnic Georgians who had remained in
their homes after the onset of hostilities. In addition, there was evidence of systematic
looting and destruction of ethnic Georgian villages in South Ossetia. Consequently, several
elements suggest the conclusion that ethnic cleansing was indeed practised against ethnic
Georgians in South Ossetia both during and after the August 2008 conflict. Even at the
time of the writing of this Report, the situation in the Akhalgori district at the southeast end
of South Ossetia continues to be a matter of concern, as ethnic Georgians are still leaving

the region.

28.)  As regards the provisions of International Humanitarian Law on the conduct of
hostilities and the protection of non-combatants, the violations in question mainly concern
the ill-treatment of persons, the destruction of property and forced displacement. More
specifically the violations include indiscriminate attacks in terms of the type of weaponry
used and their targeting, the lack of adequate protection by Russia and Georgia,
widespread campaigns of looting and destruction of ethnic Georgian settlements by South
Ossetians, as well as ill-treatment, gender-related crime including rape, assault,
hostage-taking and arbitrary arrests, together with the failure by Russian forces to prevent
and stop violations by South Ossetian forces, armed irregular groups and armed individuals
before and after the ceasefire in South Ossetia and the adjacent territories. Adding to the
severity of the situation, there was a considerable flow of internally displaced persons
(IDPs) and refugees. Reportedly about 135 000 persons fled their homes, most of them
from regions in and near South Ossetia. While most persons fled to other parts of Georgia,
a significant number also sought refuge in Russia. The majority fled because of the dangers
and the insecurity connected to the conflict situation. But also numerous cases of forced
displacements in violation of International Humanitarian and Human Rights Law were
noted. More than 35 000 IDPs/refugees are not expected to return to their homes in the
foreseeable future, owing to the continued insecurity of the situation or to the destruction

of their homes and property. It needs to be stressed that both South Ossetia and Abkhazia,
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together with Russia, must take appropriate measures to ensure that IDPs/refugees,
including those from the conflicts of the early 1990s, are able to return to their homes with
no conditions imposed other than those laid down in relevant international standards, and
that Georgia must respect the principle of return based on free individual decisions by the

displaced persons.

29.)  GRAD multiple rocket launching systems and cluster munitions are the two types
of weaponry considered particularly dangerous for non-combatants because of their
indiscriminate deadly effects. As far as the use of cluster munitions is concerned, Georgia
has admitted their use only for specific military purposes, whereas Russia claimed that
Georgia used them also against civilian targets. Russia has denied the use of cluster
munitions, in spite of several independent reports confirming such use, including a
commission of inquiry set up by the Dutch Ministry of Foreign Affairs in order to
investigate the death of a Dutch journalist in Gori on 12 August 2008. There are similar
contradictions relating to the use of GRAD rockets. Georgia claims that GRAD were only
used against strictly military targets such as South Ossetian artillery in one of the
Tskhinvali city districts, whereas OSCE observers and other independent sources confirm
the massive shelling of other parts of Tskhinvali as well during the night of 7/8 August
2008, both from multiple launch rocket systems and artillery pieces. Reports from
Amnesty International and Human Rights Watch also confirm this. This would indicate
that during the Georgian offensive on Tskhinvali cluster munitions on whatever scale and
GRAD MLRS were both used, amounting to indiscriminate attacks by Georgian forces,
owing to the uncontrollable effects of such weaponry and its use in a populated area. There
are also some indications and consequently concerns regarding Russian use of cluster

munitions in military attacks on Gori and possibly elsewhere.

30.) Could there have been ways to avoid the conflict? It is true that peace efforts had
been made over the years and there were even situations in which a peaceful settlement
appeared to be less remote than before. Even though these efforts had failed, they still
provide lessons for all concerned. The point of departure of all such plans had always been
that any kind of settlement would have to be achieved, first of all, through Georgian
constitutional reform, allowing for a meaningful degree of autonomy of Abkhazia and
South Ossetia within a federal Georgia. In the negotiations on the political status of these
two entities, the parties had a choice of variants of federalism. The Georgian Government

was in favour of a so-called asymmetrical federalism, in which one constituent state would
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peace process, could hardly be regarded as constructive either, especially in the context of
public calls by some Abkhaz leaders for the forcible seizure (“liberation”) of the

Georgian-administered upper Kodori Valley.

33.) !Asapower with traditionally strong links to the region and understandably enough,
important political, economic and security interests there, Russia was given the role of
facilitator in the Georgian-Abkhaz and the Georgian-Ossetian negotiation processes, and
that of a provider of peacekeeping forces. This formula, while seemingly in line with the
rules of Realpolitik, seriously affected the existing political equilibrium in the region. It
meant in practice that these two conflicts could be settled not alone, when the sole interests
of the Georgians, the Abkhaz and the Ossetians were duly reconciled, but that the interests
of Russia had to be satisfied as well. At moments of increased tensions in the area Moscow
had made it clear, particularly since 2006, that it would not stand idle in the event of
Georgian military action against South Ossetia or Abkhazia. In the view of many
Georgians, the Russian policy, especially from 2004 onwards - including the formalising
of links with the breakaway territories, the granting of Russian passports to their
populations, and declarations about using the Kosovo precedent as a basis for the
recognition of South Ossetia and Abkhazia — was more concerned with the protection of its
own interests than with the assumption of its responsibility as an honest broker. The
Russian peacekeepers were also regarded as being largely a protective ring behind which
secessionist entities were developing their institutions. In a situation of worsening Russian-
Georgian relations, it became more and more difficult to find an acceptable compromise
balancing the above triangle of actors and interests. The vastly superior political and
military weight of Russia toppled the balance of what might have been possible otherwise,

if at all, in terms of arrangements between Tbilisi and its two breakaway provinces.

34.) 10n the Georgian side, the establishment by Georgia of alternative South Ossetian
and Abkhaz administrations in the breakaway regions in 2006 was regarded by many as
the most controversial move by Thbilisi in the conflict resolution process. It may have been
motivated by several considerations. One of them may have been related to the ongoing
controversies over Kosovo, and Moscow’s warnings that it would recognise Abkhazia and
South Ossetia if Kosovo’s independence was recognised by Western powers. For
considerable parts of the territories of South Ossetia and Abkhazia to be under the formal
control of pro-Georgian administrations may, therefore, have been regarded by the

Georgian leadership as a preventive measure, aimed at making Russian recognition of the
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1.)  The conflict in Georgia continues to be a threat to peace in the Caucasus, causing
destabilising effects in the region and beyond. There are three separate but interconnected

levels within this conflict:

I'l' The unresolved relationship between Georgian authorities and the minorities living

within its borders;

I'l The strained and ambiguous relationship between Georgia and its powerful northern

neighbour, the Russian Federation,;

I'l' The geo-strategic interests of major international players, both regional and
non-regional, competing for political influence, access to energy supplies and other

strategic assets.

None of these layers of conflict has lost any of its impact or importance since the armed

conflict of August 2008.
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2)) There has been a series of dangerous events and developments in the conflict
regions, escalating after 2003 and again after 2007, and even more so during the weeks
preceding the August 2008 conflict. Even though Germany and other countries launched
political initiatives shortly before the outbreak of the armed conflict in August 2008, and in
spite of visits by important international foreign policy makers such as Javier Solana,
Condoleezza Rice and others, there had been no adequate reaction by the international
community which would have been both timely and vigorous enough to contain the
continuing build-up of tensions and the increasing threat of armed conflict. Regardless of

the belated international diplomatic efforts, the crisis had an almost free run.
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3.) It has also emerged that the set of stabilising arrangements and institutions, such as
the Joint Peacekeeping Forces (JPKF), the Joint Control Commission (JCC) and the OSCE
presence in the case of South Ossetia, as well the Commonwealth of Independent States
Peacekeeping Force (CIS PKF) and UNOMIG for the Abkhaz conflict, which had been
established with the assistance of the international community following the armed
conflicts in Abkhazia and South Ossetia during the early 1990s, were increasingly
overtaken by new and more threatening developments both in the political and military
fields. Increasing pressure from the parties as well as the changing international
environment made the existing peace mechanisms lose their grip on the situation and give

way when the events took a critical turn.

As needs on the ground may change with new developments, the international
community must be prepared to reassess, readjust and reinforce the stabilising
arrangements and institutions which were put in place during or immediately after a crisis

situation.

4.) It has also become apparent that the effectiveness of monitoring, peacekeeping and
other stabilising institutions and arrangements depends to a large extent on the trust and
confidence in which they are being held by the parties to the conflict. This is in most cases
directly related to the impartiality which the parties attribute to them, and this in turn is
immediately linked to their country of origin or to the country thought to be in control.

This is the case whether there is in reality bias or not.

No party to the conflict or party which is considered to be strongly supportive of any of the
sides should assume a position of command, or chair, or arbiter nor exercise any other
control of an operation which rests on the notion of impartiality and

even-handedness in order to be effective.

5) In the region, we noticed a period of increasingly aggressive language use and
churning of emotions prior to the armed conflict of August 2008. In some instances
militaristic features appeared in public and little was done to exert control over an
increasingly hostile, if not xenophobic sentiment against individuals linked to the other
side of the conflict. In public statements, the threat of force became more
pronounced and ever more frequent. While this had been an ongoing process for years,
there was a marked exacerbation of unfriendly sentiments and sometimes actions, both by

officials and non-officials, in the run-up to and during the violent phase of the conflict.
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8.) The conflict in Georgia in summer 2008 laid open tendencies by some of the
political actors to move away from generally-accepted principles of international law such
as the respect of territorial integrity. There were also ambiguities, if not infringements as
related to the principle of sovereignty. There has also been a tendency to move away from
multilateralism and negotiated results and solutions in favour of unilateral action. There
was an increased readiness on the part of political actors to accept the use of force as a
means to attain political goals, and lesser thought was given to considerations of conflict

prevention.

International law should continue to be respected and observed in its entirety. All
tendencies to accept the erosion or a selective application of some of its principles, such as
the respect of territorial integrity, must not be tolerated. Particular attention should be
paid to upholding the rule of the non-use of force together with the non-use of the threat of
force. Multilateral and negotiated solutions must continue to be given preference over

unilateral action, and conflict prevention must continue to be a prevailing consideration.

9.)  Destabilising effects may also result from a country’s assertive pursuit of foreign
policy objectives concerning privileged spheres of interest, in particular with regard to
neighbouring countries, for such a policy is set to deprive smaller States of their freedom

of choice and to limit their sovereignty.

Political concepts and notions such as privileged spheres of interest or otherwise
laying claim to any special rights of interference into the internal or external affairs of
other countries are irreconcilable with international law. They are dangerous to
international peace and stability and incompatible with friendly relations among States.

They should be rejected.

10.) The August 2008 conflict in Georgia was a combination of an inter-state
conflict between Georgia and Russia and an intra-state conflict. Such a conflict is
subject to both military engagements between regular armed forces and armed actions by
less firmly-controlled militias and even irregular armed groups. Situations of this kind are
particularly prone to violations of International Humanitarian Law and Human Rights
Law. Special attention must be given to the responsibility to protect non-combatants by
regular forces in effective control of the situation. It needs to be stressed that during the
August 2008 conflict regular forces frequently failed, however, to provide adequate

protection of civilians against atrocities committed by militias and irregular armed groups.
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In any war that combines elements of an inter-state conflict with that of an intra-state
conflict, close attention must be given to the responsibility of regular armed forces to
protect non-combatants. Their training and instructions must raise awareness of their
responsibility not only to abstain from committing atrocities themselves, but also to protect
civilians against all violations of International Humanitarian and Human Rights Law
committed by militias and irregular armed groups. The effective protection against rape

and other gender-related crime must be given special importance.
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Utmost care should be taken by providers of military aid to refrain from giving their
support, even unintentionally or indirectly, to any actions or developments detrimental to

the stability of the region.
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The international community as well as all other regional or non-regional actors
involved in the conflict should continue to make every conceivable effort to bring the sides
to the negotiating table and to assist them in making arrangements in keeping with the
Charter of the UN, the Helsinki Final Act of the OSCE and the relevant documents of the
Council of Europe, in order to settle their differences and prevent another outbreak of
hostilities. The successful outcome of such negotiations could also do much to mend
relations between Western powers and Russia. There is little hope, however, for a
peaceful future in the conflict region unless the two main contenders, Russia and Georgia,

make bilateral efforts themselves to solve their disputes. This needs to be done now.
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| "HOR O ) U0 "HE&H H - "+ "HERH Yo ) $+0Hb

2 December 2008

8 - 11 December 2008
16 - 18 December 2008
18/19 December 2008
19 January 2009

29 January 2009

2 - 5 February 2009

9 - 12 February 2009
12/13 February 2009
2 - 5 March 2009

13 March 2009

30 March 2009

24 April 2009

28 April 2009

5 -6 May 2009

11 - 12 May 2009

13 May 2009

20 May 2009

21 and 25 May 2009
27 May 2009

27 May and 3 June 2009
28 - 31 May 2009

29 May 2009

1 -5 June 2009

1 July 2009

2/3 July 2009

11 July 2009

16/17 July 2009

22 - 25 July 2009

28 -29 July 2009

30 July 2009

18 August 2009

20 August 2009

18/19 September 2009
September 2009

Decision of the EU Council

Meetings in Moscow

Meetings in Tbilisi

Meetings in Brussels (EU and NATO representatives)
Ist Senior Advisory Board Meeting in Geneva

st Expert Meeting in Geneva

Meetings in Moscow

Meetings in Tbilisi

Meetings in Vienna (OSCE)

Meetings in Tbilisi, Sukhumi and Tskhinvali, field visits
2" Expert Meeting in Geneva

Meetings in Strasbourg (Council of Europe)
Meetings in Berlin

2" Senior Advisory Board Meeting in Geneva
Workshop in Brussels (NATO/EU)

Meetings in New York (UN)

Meetings in Washington D.C.

3™ Expert Meeting in Geneva

Meetings in Berlin

Meetings in Brussels (EU representatives)

Meetings in Tbilisi

Meetings in Sukhumi, and field visit to the Kodori Valley
Meetings in Paris

Meetings in Tbilisi and Tskhinvali, field visits

4™ Expert Meeting in Geneva

3" Senior Advisory Board Meeting in Geneva

5™ Expert Meeting in Berlin

Meetings in Brussels (i.a. Deputy MFA of Ukraine)
Meetings in Tbilisi

Meetings in Moscow

Meetings in Brussels (EU representatives)

Meetings in Vienna (OSCE)

4™ Senior Advisory Board Meeting in Geneva

5™ Senior Advisory Board Meeting in Vevey
Submission of the Report to the EU Council of Ministers
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